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name, no liability attaches. 6 It has been said by way of dictum 
that while firm paper issued after dissolution in payment of pre- 
existing obligations is not binding on the retired partner, a simple 
acknowledgement of indebtedness given by the liquidating partner 
would be binding on the retired partner. 7 The rule that an express 
authority to use the firm name after dissolution is necessary in 
order to fasten the liability seems to be favored. 8 

The decision of the Wisconsin court is to be criticised not so 
much for the adoption of a view which is decidedly in the minority 
as for the reasoning by which the conclusion is reached. Perhaps 
the administration of justice requires a slight relaxation of the old 
pleading rules but it is submitted that the court's action is in effect 
a disregard of all substantive rights. 

C. A. S. 



Pledge — Right of the Pledgee to Become a Purchaser. — 
The pledgee of securities given as collateral for certain notes 
upon which the pledgor was bound, bought in, at his own sale, cer- 
tain stock not covered by the authority given to sell at public or 
private sale, and to become the purchaser at such sale. Upon suit 
brought against the pledgor for the balance due on the notes, he 
filed a cross-bill, alleging that the pledgee bank had no authority to 
sell and buy in the stock, and charged the bank with being guilty 
of a conversion. It was held that the bank was not guilty of a 
conversion as the stock was still in its possession. The Chancellor 
directed that the stock be sold, that the proceeds of the sale be 
credited upon the note, and that after such credit, a decree be given 
against the defendant for the remainder due upon the notes. 1 

The first definition of a pledge was given by Lord Holt, in the 
case of Coggs v. Bernard : 2 "when goods or chattels are delivered 
to another as a pawn, to be security to him for money borrowed 
of him by the bailor." A pledge differs from a lien, which is the 
mere right to retain possession and which is lost when the possession 
is surrendered. By the contract of pledge, the pledgor invests the 
pledgee, not only with the mere right of possession, but with the right 
to deal with the thing pledged as his own, if the debt is not paid 
and the thing redeemed at the appointed time. The contract con- 
tinues in force until the pledge is redeemed or sold. 3 

6 Van Valkenburg v. Bradley, 14 la. 108 ( 1862) ; Palmer v. Dodge, 4 Ohio 
St. 21 (1854) ; Parker v. Cousins, 2 Grat. 372 Va. (1845). But see contra, 
Megram v. Abel, 189 Pa. 215 (1899). 

'Smith v. Shelden, 35 Mich. 42 (1876). 

8 Potter y. Tolbert, 1 13 Mich. 486 (1897); 32 L. R. A. N. S. 258, and 
cases there cited. 

"Holston Nat. Bank v. Wood, 140 S. W. Rep. 31 (1911). 

*2 Ld. Raymond, 909, 913 (1702). 

'Donald v. Suckling, L. R. 1 Q. B. 585 (1866). 
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It is generally conceded today that, upon default by the pledgor, 
the pledgee has a choice of any one of the following remedies: 4 
(i) He may proceed personally against the pledgor for his debt 
without selling the collateral security. 5 This remedy does not in 
any way affect his lien by virtue of the pledge. (2) He may file 
a bill in chancery and have a judicial sale under a regular decree 
of foreclosure. The civil and the early common law rule was that 
a pledge could not be sold without a decree of the court, unless 
there was an agreement to the contrary. This method is used today in 
cases where the pledge covers indefinite and unascertained ac- 
counts, 6 or where the pledgor cannot be found to be served with 
notice of the sale. 3 He may sell without judicial process upon giv- 
ing reasonable notice to the debtor to redeem. 7 If the pledgee re- 
sorts to the last method, he is liable for a conversion, if he sells 
without giving the required notice to the pledgor, 8 or if he sells at 
a private sale, 9 unless the contract of pledge waives the right to 
notice or authorizes a private sale. The reason for this rule is that 
the sale has put it out of the pledgee's power to re-deliver the 
pledge, upon tender or payment of the debt which it secures. 

It is unlawful for the pledgee to directly or indirectly purchase 
at his own sale, 10 as he stands in a fiduciary relation to the pledge, 
and like a trustee, he is not permitted to buy in property so committed 
to his charge. His duty to the pledgor is inconsistent with his 
interest as a purchaser. His duty to the pledgor is to get the highest 
price which the property will bring and his interest as a purchaser 
is to get it as cheaply as possible. However, a purchase by the 
pledgee does not of itself amount to a conversion, as the pledgee is 
still in a position to fulfill his contract. 11 Under the contract the 
pledgee is entitled to retain possession of the pledge until the debt 
or engagement for which the security was given, is discharged by 
tender, payment or performance. His obligation is to return the 
property to the pledgor upon performance of the agreement by 
him. 



4 Robinson v. Hurley, 11 Iowa, 410 (i860). 

"Taylor v. Cheever, 72 Mass. 146 (1856). 

6 Conyngham's Appeal, 57 Pa. 474 (1868). 

"Stearns v. Marsh, 4 Denio (N. Y.), 227 (1847). 

"Stevens v. Hurlbut, 31 Conn. 146 (1862); Gay v. Moss, 34 Cal. 125 
(1867); Feige v. Burt, 118 Mich. 243 (1808). 

"Strong v. Nat. Mechanics Bkg. Asso., 45 N. Y. 718 (1871). 

"Chicago Artesian Well Co. v. Corey, 60 111. 73 (1871); Stokes v. 
Frazier, 72 111. 428 (1874) ; Killian v. Hoffman, 6 111. App. Cases, 200 (1880) ; 
Md. Fire Ins. Co. v. Dalrymple, 25 Md. 242 (1866) ; Sharpe v. Nat. Bank of 
Birmingham, 87 Ala. 644 (1888) ; Middlesex Bank v. Minot's Admr., 45 
Mass. 325 (1842). See also cases under notes 11, 12, 13 14 and 15, supra. 

"Winchester v. Joslyn, 31 Colo. 220 (1903); Appleton v. Turnbull, 84 
Me. 72 (1891) ; Terry v. Birmingham Nat. Bank, 93 Ala. 539 (1890) ; Bryan 
v. Baldwin, 52 N. Y. 232 (1873). 
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The rights of the pledgor, in case of a purchase by the pledgee, 
are to affirm or disaffirm the sale. It is not void, but voidable. If 
the pledgor elect to treat the sale as void the pledgee continues to be 
held under the original agreement, leaving the rights of the parties 
unaffected. Upon tender of the debt and refusal by the pledgee to 
return the pledge there is a conversion and the lien is discharged. 12 
If the pledgor affirms the sale, he may hold the pledgee liable for the 
amount bid by him at the sale, and the pledgee cannot recover the 
full amount of the debt from the pledgor, but will be forced to 
allow the proceeds of the sale to be set off against his claim. 18 The 
right to avoid the sale, in case the pledge is afterwards sold to a 
purchaser for value, is lost if not exercised within a reasonable 
time, 14 and even though there be no subsequent sale, if the pledgor 
does not disaffirm the sale by a tender, within a reasonable time 
after he has knowledge that the pledgee was the purchaser, he is 
taken to have affirmed it. 15 

The principles governing the decree of the chancellor in the 
case of Holston National Bank v. Wood are, therefore, sound in 
reason and in accordance with the previous decisions upon the ques- 
tion. 18 

R. B. W. 



Property — Adverse Possession — Railroad Right of Way. — 
The D. L. & W. R. R. Co. acquired, by deed of purchase, a 
strip of land outside of, but adjoining, its right of way. For more 
than fifty years the company did absolutely nothing to indicate that 
it had any purpose whatever in acquiring the property. In an action 
of ejectment, the defendant proved adverse possession of the 
premises for longer than the statutory period. The plaintiff com- 
pany contended that the property was purchased with a view of 
making it part of the right of way, and that, consequently, title to 
it could not be acquired by adverse user. Held, that although no part 
of the right of way of a railroad company can be acquired by adverse 
possession, there is no authority for holding that property of a rail- 
road company not included in its right of way, may not be so 
acquired. Nothing is included in the right of way except that which 
may lawfully be the subject of condemnation, and when a railroad 
company asserts a public use in land it has purchased, to overcome 

"Hyams v. Bamberger, 10 Utah i (1894). 

"Faulkner v. Hill, 104 Mass. 188 (1870). 

"Lord v. Hartford, 175 Mass. 320 (1900); Hayward v. Nat. Bank, 96 
U. S. 611 (1877). 

" Hill v. Finigan, 77 Cal. 267 (1888) ; First Nat. Bank of Kansas City 
v. Rusk, 85 Fed. 539; McDowell v. Chicago Steel Works, 124 111. 491 (1889) ; 
Geer v. Lafayette Co. Bank, 128 Mo. 559 (1895). 

"For a general note on the subject of pledges, see note to the case of 
Glidden v. Mechanics' Bank, 53 Ohio, 588 (1895), in 43 L R. A. 737. 



